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CHEAT SHEET
■■

■■

The pros. In order to craft a real solution to the litigation process,
in-house counsel must retain the same fairness that is provided
in a conventional judicial system, and enable an investigation
that ensures each party has an opportunity to tell their story.
The cons. In litigation cases that have limited stakes, superior
advocacy, relative economic strength, prolonged control over
one’s fate, and precedent do not make enough of a difference
to be worth spending the legal fees and related costs.

■■

■■

Remaining neutral. Neutral-driven ADR (NDR) empowers an
independent judge, expert, or panel to conduct a stakes-sensitive
investigation into the scenario and, if necessary, decide the dispute.
A mutual agreement. NDR is not a one-size-fits-all solution
to litigation, however it does limit the costs and distractions
associated with limited-stakes disputes. To ensure success,
in-house counsel should recognize this truth with their
counterparty and mutually agree to implement the solution.

Confessions of a Former Litigator:

How to Craft Truly
Business-Friendly ADR
By Rob Christopher Legal disputes cost more and take longer than they should. As corporate

counsel, we know this in our bones. We may differ over why this happens, what costs
to include, and how much waste could be avoided, but we know it’s true. I submit that
this truth is most real and obvious in the 90 percent or more of all US business legal
disputes fought over limited stakes — financial stakes that will be largely or entirely
consumed by legal fees and related costs if litigated.
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If the concept of justice has an
economic element — and for every
business that’s a must — then there can
be no real justice in disputes that cost
more than they’re worth. Of course, in
high-stakes disputes, where life, liberty,
and the pursuit of happiness are on the
line (for us corporate counsel, these are
bet-the-company and multimilliondollar cases), an argument can be made
that litigation is worth its high and
inefficient costs. But in modest stakes
disputes, litigation is the road to ruin.
Of course, we always hope, at least
at first, that we won’t have to litigate
because:
We have the company’s (our
client’s), best interest at heart;
We know that both legal costs
and time to resolution will be
underestimated;
We know that litigation also
carries huge, difficult-to-measure
hidden costs in distracted company
personnel time, stress, and further
disruption to valued relationships
and reputations; and,
We know there is risk, which
someone likely will miscalculate to
that side’s disappointing loss.

■■

■■

■■

■■

Consequently, in each dispute we
try to talk our way out of it, offering
our own version of rationality or magnanimity with the hope that it will be
well-perceived by the other side. If it’s
not, someone takes offense and gets
either angry, self-righteous, vindictive,
deluded, greedy, or competitive. It
could be a colleague, an outside counsel, an opponent, or a boss. There are
plenty of human players, and what are
the odds at least one won’t see things
our way and would prefer to fight, or
at least bluff?
The next thing we know, escalation
ensues, and the bleeding lasts until
months or even years have passed and
the legal bills, stress, and hidden costs
accumulate until they deplete what’s at
stake. All of which remind us why we
hoped not to litigate in the first place.
78

So we ultimately settle, either before or
after trial and appeal. This occurs with
each side accepting far less an outcome
than what each believes was deserved,
and having paid far more for it than
makes any rational economic sense.

My confession: Tales from the
limited stakes justice gap

I made my career as an outside business litigator in that miserable, sometimes unavoidable, space for 36 years.
After all, someone has to do it. The
work is fascinating and challenging,
the money can be good, most coworkers and colleagues are caring and highquality people overall (yes, even in big
law firms), and some of us just love the
competition and smell of napalm in
the morning. And, oh yes, I did some
good. If I could settle on favorable,
principled terms before litigation, I did
good. If I helped deliver real justice
by winning a high stakes trial, I did
good. If I had to lose, I still did good by
advising and advocating with competence and passion — always trying to
recognize and put first the client’s best
overall interests. However…
…Every time I litigated a limited
stakes case, I found that I couldn’t deliver real, economically rational justice
to my client. Even excluding those
hidden costs we all abhor, the legal
costs alone of engaging our adversarial
justice system tended to consume the
financial stakes. It didn’t matter if it
was a car warranty case, a customer
list trade secrets case, a cross-border
“bank letter of comfort” dispute, or
a simple disputed invoice for goods
sold or services rendered. The reasons
these disputes eclipse their stakes are
many, and include factors like our
obsession with procedural “rights” in a

one-size-fits-all system, misalignment
of lawyer and client interests, myriad
opportunities — if not duty — to seek
advantage, the psychology of conflict,
bad or crazy people, and the triggering
of emotions and competitive drives of
counsel and client alike.
As I dared to share this experience with others, I discovered almost
unanimous confirmation — including
from other litigators. Seeing myself as
a client-centric lawyer, and also being
a businessman with a farm upbringing
and a fondness for disruptive innovation, this frustrated me greatly. The
idea that the greatest justice system in
the world is so stuck in tradition that it
consistently fails to deliver real justice
in most commercial disputes seems at
once outrageous, very sad, and even
downright “un-American.”
Nevertheless, our justice system
has created a serious and growing
“no man’s land” or “gap” of injustice
in the resolution of limited stakes
legal disputes. Ours is a system that
effectively turns all of these moderate
stakes cases into insane poker games
with our outside lawyers as the house.
I have underestimated the US market
for commercial disputes in the gap at
US$5 billion and growing (see sidebar). Whether you accept or reject my
number, I will bet that the experience
of virtually every one of us corporate
counsel bears out the reality of my
“gap” premise, whether from our inhouse experience or our days “outside.”

ADR’s failure to fill the gap

Of course, popular Alternative Dispute
Resolution (ADR) methods like
arbitration and mediation can help
in resolving modest-sized disputes.
Unfortunately, they are extremely

Rob Christopher is general counsel and co-owner of Christopher Ranch LLC. He is also an
AV-peer rated litigation and trial attorney, formerly of New York based Coudert Brothers LLP, where
he last served as Northern California regional managing partner, and California based Hopkins &
Carley ALC. Additionally, he is founder and CEO of Just Resolve LLC, which facilitates
non-adversarial alternative dispute resolutions. rob@christopherranch.com
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unreliable in delivering cost and time
savings, because they are still lawyerdriven processes that suffer from all
the same open-ended costs, waste,
misaligned incentives, and conflict
psychology that infect the judicial system. Indeed, many corporate counsel
correctly believe that arbitration rules
have become so “lawyerized” that it
is simply private “mini-me” litigation
without the safety net of appeal to correct for extraordinary error or bias.
Mediation, on the other hand, can
deliver huge and effective savings in
cost and time despite being driven by
dueling advocates. Its fatal flaws, however, lie in the considerable uncertainty of success (i.e., it’s not binding),
the virtual certainty that “success” requires a compromise which misses the
mark of delivering just vindication,
the likelihood that it’s preceded by
at least some formal discovery wars,
and the ever-present potential for its
abuse as a tool of maneuver, delay, or
additional burden.
Unfortunately, the failure of these
popular ADR methods to solve the
limited stakes justice gap leaves us all
with a culture in which those unjustly
wronged by others (or others’ extortionate claims) must make a Hobson’s
Choice between an economically rational path foregoing justice entirely or
an economically foolish path seeking
justice despite its absurd price tag.
So what can we do? Is there a
practical and real solution out there
— a truly business-friendly, better
practice approach to resolving common disputes reliably and economically? And if there is, how do we find
it, how much pain and risk lies down
that path, and why isn’t it already
widely adopted?
As you might guess, to create and
adopt a real solution to the injustice
gap, companies and their corporate
counsel need to think outside the
box. Our current traditions, practices,
training, attitudes, and structures
obviously don’t provide the answer,

or else we’d already have it. But that’s
not to say there isn’t much to learn
and take from them. So, let’s start with
what we value and want most from
the judicial system and its traditional
alternatives (pros). Then, we’ll look
at what we don’t like and don’t need
(cons). This should greatly inform our
path forward.

Pros: What to keep

Bearing in mind that we’re talking
about limited stakes disputes and not
situations that threaten the family
jewels, what are the most important
elements that a viable solution would
need to retain from our time-honored
judicial system? We must begin with
a fair process. This includes that the
playing field needs to be level in terms
of its rules and access, and the decision-makers must be independent and
free of conflicts of interest. Next, in
order to find truth and apply pertinent
law, the process must enable a robust
investigation, including the opportunity to challenge key witnesses, perhaps
even under oath, with authority in
a decision-maker to impose adverse
consequences if a party conceals facts,
lies, or otherwise fails to cooperate in
the truth-seeking process. To satisfy
deep-rooted psychological needs, the
investigation must also assure each
party has a full opportunity to tell his
or her story to whomever will decide
the matter. As in court, the outcome
needs to be binding, yet there should
be potential for review lest extraordinary myopia or bias prevent a just
outcome. Parties should be able to obtain legal counsel to guide their actions
and decisions, and a designee to speak
for them when they cannot effectively
speak for themselves. Finally, there are
valuable features which differentiate
arbitration and mediation from the
judicial process despite that all three
processes are lawyer-driven. These are
privacy, the practical relaxation of rules
of evidence, and the parties’ active
participation in choosing process rules

Bearing in mind that we’re
talking about limited stakes
disputes and not situations
that threaten the family
jewels, what are the most
important elements that a
viable solution would need to
retain from our time-honored
judicial system? We must
begin with a fair process.

and decision-makers with desirable
subject matter expertise.

Cons: What to toss

Just as a real answer needs to include
some elements of adversarial process, it absolutely must eliminate or
control others; specifically those that
cause open-ended and stakes-disproportionate legal, administrative, and
hidden costs, including the distracted
time and stress that our companies’
management and non-legal personnel
understandably hate. These include
lawyer-driven formal discovery plans,
procedural motions, time-eating
scheduling and communications loops,
burdensome and unduly complex rules
and procedures, incentives, and the
opportunity to burden-intimidateoffend-inflame-maneuver-threaten-retaliate-delay, generalist neutrals (and/
or juries) in passive-reactive roles, cash
flow management challenges, battles
between biased experts, and the four
myths of control, leverage, precedential
value (to the parties), and the superior lawyer. Most of these “cons” to
adversarial process are well-known and
self-explanatory.
The four myths, however, are not.
In fact, they’re not even “myths” in
high stakes cases. There, superior
advocacy, relative economic strength,
prolonged control over one’s fate, and
sometimes precedent can have meaningful value to a party (though not
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Elusive statistics
The size of the limited stakes justice gap is not currently subject to a
reliable estimate. Efforts by the National Center for State Courts (NCSC),
Federal Court Management Statistics (FCMS), and other resources to study
magnitudes and trends in civil litigation simply don’t break down data
based on financial stakes. Moreover, they can’t account for the huge impact
of private, unfiled arbitrations, mediations, settlement negotiations, and
business decisions to forego claims and defenses based on anticipated
excessive costs of litigation. Also, what data there is on dispute numbers and
legal fees expended vary tremendously. For example, recent estimates of the
entire national legal services market vary by a factor of four, from a low of
US$100 billion to a high of US$437 billion, according to “What Size is the
Addressable US Legal Market?” Corporate Counsel, Small Law 2 Comments,
posted by Frank Strong, January 15, 2015, and “How Big is the US Legal
Services Market?” by the Legal Executive Institute, January 11, 2016.
The NCSC, however, has expressly acknowledged the justice gap: “For most
represented litigants, the costs of litigating a case through trial would greatly
exceed the monetary value of the case. In some instances, the costs of even
initiating the lawsuit or making an appearance as a defendant would exceed
the value of the case… Litigation costs that routinely exceed the case value
explain the low rate of dispositions involving any form of formal adjudication.”
NCSC, The Landscape of Civil Litigation in State Courts (November 2015).
Other challenges to reliable estimating include that law firms and lawyers
don’t report even aggregated data on stakes, outcomes, or net client financial
value delivered by kind of dispute, or any other useful segmentation for this
purpose (e.g., contract/business disputes below US$500,000 stakes). It’s
simply not in their training or interest to do so for matters in the gap.
Other factors that tend to defeat extrapolations and useful surrogates from
existing data include differences in billing rates and realization based on kind
of service (e.g., litigation vs. transactional), the far greater numbers of disputes
with far lower stakes that fall into the gap, the absence of insurance coverage
for most disputes in the gap, and the overriding fact that what size dispute
falls in the gap depends on the eye of the beholder. For example, while the
lower limit predictably tends to correspond to the upper limit of small claims
court, typically US$10,000, lawyers and company executives give widely
different upper limits, ranging between US$99,000 and US$2,000,000.
My crude extrapolations use a range of US$10,000 to US$500,000.

always a value that helps deliver higher quality justice overall). However, in
limited stakes cases, I have found that
none of these considerations is actually likely to make enough difference
to be worth spending three to five
times in legal fees and related costs.
For example, setting precedents, legal
or practical, is so rare and costly in
common business disputes that it is
not a meaningful or real-world consideration for the parties.
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Also, facing competent opposing
counsel is the norm in our legal system,
not the exception, so no matter how
enamored a client is with their lawyer,
or how terrific and superior a job we do
advocating, it’s highly unlikely that such
perceived or real differences in counsel
quality will overcome the basic facts,
applicable law, and sometimes uncontrollable variables that drive almost all
outcomes. In limited stakes situations in
particular, this leads to a simple truth that
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we litigators tend to ignore and are loathe
to admit: We are far more likely to cancel
each other out than we are to make a feesjustifying difference in outcome.
Even the 800-pound gorilla strategy
of intimidating economically weaker
opponents is grossly overrated thanks
to the availability of contingency fee
counsel in “one-off ” cases and, in
relationship cases, the high future costs
of gaining a reputation for unfairly
leveraging economic power with business partners. Moreover, I believe
(perhaps naively) that many companies
would gladly give up the prospect of
unfairly intimidating business partners
for greatly reduced risks of litigation
nightmares in which they are shaken
down by opportunists and crazies.
Finally, since every dispute resolution
requires “giving up control” at some
point, either to a neutral decisionmaker or to agreed settlement terms, it’s
just plain cheaper and far more rational
to do that much sooner in limited stakes
disputes. In short, keeping “control”
longer into a dispute is a crutch that
doesn’t make economic sense for most
companies, though our lawyers may see
it otherwise. Moreover, and this applies
to all the myths and factors above, since
companies tend to face multiple disputes over time, our decisions about the
method of resolution should reflect this
reality and use an actuarial approach,
rather than be concerned that a given
dispute might prove to be an outlier.
Now we know what we need and
what we don’t want from a dispute
resolution process when stakes are
limited. But is there a process that truly
meets these many criteria and delivers
tangible gain to our companies’ bottom
lines? The short answer is YES.

Neutral-driven ADR

Neutral-driven ADR is exactly what its
name implies, and can also be described as non-adversarial ADR. Either
characterization is a mouthful that
can be shortened for ease of reference
to “NDR.” Instead of letting dueling

lawyers drive a process that inherently
blows up costs to absurd levels, NDR
empowers a mutually selected, independent neutral judge, expert, or panel to
(a) conduct a robust, yet stakes-sensitive
investigation into what happened and
what law controls a dispute and, (b) if
necessary, ultimately decide the dispute.
Specific rules and steps can vary, and
are important, but when done right, the
method delivers on all of the critical
criteria:
It slashes and limits time and costs
to rational levels by focusing the
investigation and analysis on nonadversarial truth-seeking instead of
maneuvering for an advantage. In
other words, if gamesmanship and
opportunity for ego and emotional
triggering are reined in, then savings
in both legal and hidden costs
multiply. Real justice proportional to
financial stakes is ultimately enabled,
and the interests of lawyer and
clients enjoy far greater alignment.
Making the workload predictable
and controllable enables candidate
neutrals (and potentially even legal
advisors) to competitively quote
fixed or capped fees and costs in
advance at stakes-sensitive levels —
something virtually impossible to
achieve in an adversarial process.
Investigation and analysis are
robust because the neutral(s) are
empowered to obtain whatever
information they want in the
manner they want it from parties
who have agreed to cooperate fully
and promptly. To that end, the
neutral(s) must have traditional
judicial discretion to punish any
failure to cooperate with adverse
inferences or findings.
It’s fair because process rules and
neutrals are independent and
mutually selected, neutrals can be
fully vetted for conflicts of interest,
integrity, and experience/expertise,
and the risks of disadvantage for
being less powerful or out-lawyered
are virtually nil.

■■

■■

■■

■■

■■

■■

■■

■■

It’s private and can be kept as
confidential as the parties may
agree.
The process has great flexibility,
including options for the
number of neutrals, facilitated
negotiation (mediation) before
decision, a binding and courtenforceable decision or advisory
neutral evaluation, and expedited
(appellant-paid) review by
additional neutrals to assure against
plainly wrong or biased outcomes.
It satisfies parties’ critical
psychological needs to be heard,
to feel enfranchised, to have legal
counsel, to feel fairly treated, and to
have dignity.
It controls both opportunities for
and the negative consequences of ego
baiting, emotional triggering, and
frivolous claims and defenses by all
participants. Moreover, in a business
contract, NDR provisions protect
parties and lawyers from themselves
by disincentivizing all these forms
of negative, damaging behavior. In a
very real sense, it serves as a form of
free litigation insurance.

Is NDR too good to be true?

NDR is not a pie-in-the-sky hypothetical or a mere intellectual curiosity. I’ve
used it, and I’ve seen it used in several
contexts. The following are just a few
examples.

Case study one: Testing
laboratory in California

A former client, a testing laboratory in
California, and its study-sponsor customer in Massachusetts hotly disputed
the laboratory’s entitlement to contractual liquidated damages for sunk
costs owing to the customer’s delayed
project start. The parties’ contractual
dispute resolution clause specified
binding NDR because the contract was
only for about US$100,000 of services.
At stake was about US$20,000. I had
promoted insertion of this clause and
it had been included in hundreds of

the laboratory’s standard contracts. A
mutually acceptable neutral — a law
professor from a mid-western university with industry subject-matter experience — quoted US$2,000 per party to
get and review the documents, interview the witnesses, mediate the dispute
if possible, and decide it if necessary.
The investigation and mediation effort took less than three weeks. When
mediation failed, the neutral issued
within days his tentative decision for
comment, and then an identical final
decision, which neither party challenged. My former client lost on the
merits, and was naturally disappointed
in the outcome, but was grateful for the
fair process and savings. I later personally audited the process, evidence, and
outcome, and concurred fully in the
decision rendered, which turned on
explicit conditions in the contract that
the laboratory had not met.
There’s a telling sequel to this story
as well. About a year later, there was
a subsequent breach of contract
dispute of similar size involving the
same testing laboratory. The opposing
party — through its outside litigation
counsel — declined to proceed with
NDR despite the contract’s mandate.
The laboratory chose not to enforce the
clause, except to assert an add-on claim
for the lost benefit of the bargain to use
NDR. The parties then spent a year in
litigation, paid more than US$30,000
each in legal fees, and finally settled
before trial. Only the lawyers won.

Case study two: Two
bickering businesses

Acting as a neutral arbiter, I’ve used
the suggestion of NDR to enable two
bickering businesses to take a fresh
look, reopen dialogue, and settle their
differences. In this instance, one party
had supplied the other with a power
supply product for an experimental
electric vehicle. A warranty dispute
arose. The parties were so polarized
that they couldn’t talk with one another. I knew one of the parties who had
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learned that I was experimenting with
NDR in business dispute negotiations.
I explained NDR and its potential
benefits to him. He committed to the
method if the other party could be persuaded to do the same, so I reached out
to the other party as a neutral, making
full disclosure of my involvement and
the consequences to both parties of
the slippery slope they were on. This
enabled me to open a dialogue with
both, who were then able to reconnect
and work out a solution.

Case study three: Claims
by former employees

Since becoming a general counsel just
a few years ago, I have twice proposed
NDR to opposing plaintiffs’ counsel in
early negotiations of claims by former
employees. On both occasions, just proposing NDR broke impasses and quickly
led to fast and inexpensive resolutions.
It is amazing what good happens in the
dynamics of a stalled, limited stakes negotiation when one side offers to let the
chips fall where they may in an indisputably fair and affordable process. The
proposal alone signifies strength and
communicates honest belief, gives both
sides an exit with honor and dignity,
improves the other side’s perceptions
of your and your client’s resolve and
commitment to fairness, forces them to
more honestly assess the same attributes
on their side of the equation, and, in
their response, reveals much of value to
guide your next move. Consequently,
I have recently crafted and inserted
language to include NDR as a voluntary grievance resolution option in our
employee handbook.

Other good fits for NDR

NDR is ideal for most limited stakes
disputes arising out of any commercial
contract. It is easy to implement by
specification in written contracts for
whatever range of disputes the parties
agree would make sense (at a time
when none are expected). Following is
a no-frills sample clause:
82

Dispute resolution: The parties agree to
submit any dispute arising out of or relating
to this Agreement to _________________
[NDR service provider] for binding nonadversarial resolution according to its
then-current rules.

NDR is especially appropriate for the
following, whether arising from a contract clause or an eve-of-dispute agreement: Construction companies (where
time is dear, margins are already thin,
and time is of the essence due to risks of
domino delays), realtors (where claimed
failures to disclose material facts vex
brokers, sellers, and buyers alike), startup companies and their investors (where
legal fees spent on disputes waste precious capital), commercial buyers and
sellers (where valuable relationships can
be saved), independent service contractors (where small disputes kill profits
and ruin reputations), family partnerships and small estates (where feuding
families spend the corpus and holiday
dinners change forever), cross-border
transactions (where foreign business
partners truly loathe the hostility and
costly gamesmanship of American justice), and insurers and insureds (where
the speed of trust could save billions in
lower premiums).

Bad fits for NDR

NDR is not right for many situations.
Here are some examples:
When the parties can voluntarily
share enough information to settle,
whether with or without the help of
lawyers, on a principled basis before
initiating litigation.
When stakes are so high that
adversarial process is worth its
many costs.
When an indispensable third party
or a nonparty witness will not
cooperate.
When immediate equitable relief –
like a temporary restraining order
or preliminary injunction is needed.
When one side simply won’t agree
to it for whatever reason(s) —
■■

■■
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especially likely in tort and other
claims between or among strangers
without any prior relationship, and
any relationship where one side is
inherently suspicious (or counseled
to be suspicious) of anything the
other side might suggest.
When considerations of public policy
prevent otherwise willing parties
from effectively agreeing to it.

Why isn’t NDR as ubiquitous
as Starbucks?

NDR is not that new. Similar tools like
“Ombudsmen” and “Neutral-FactFinding” have been variously and
privately employed in the United States
and elsewhere for many years. So if
NDR has been around a while and posits so many benefits to the parties, why
isn’t it in widespread use in limited
stakes disputes? Like most complex
situations, the reasons are several and
interactive. You already know or can
guess most of them. Some will surprise
you. Here are a few of the biggies:
Training: Law school and early
professional training don’t teach
this. Lawyer training in problemsolving is limited to tools inside
the box of law, legal process, and
advocacy — tools which only
lawyers may wield. State legal
practice, professional, and ethical
rules are similarly myopic.
Psychology: Triggered egos and
emotions disrupt rational judgment,
promote distrust, and proliferate
conflict. Clients and lawyers alike
are susceptible to these influences,
and it only takes one player to
prevent agreement on a rational
process or outcome.
Infrequency: Most disputes in the
gap are intelligently settled before
litigation by reasonable parties and
competent client-centric counsel,
so that the problem of the gap is a
relatively infrequent visitor for many,
to be dealt with on a “one-off” basis.
Incentive: Litigators, law firms with
litigators, and powerful companies
■■
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hoping to exploit leverage see no
reason to innovate in ways that they
believe might or will reduce their
incomes and clients’ dependence
on their roles as gatekeepers and
problem-solvers of all things legal.
Data and awareness: The extent
of the gap and the effectiveness of
real solutions are secrets of the legal
profession — which does not keep
or release data about the net value
delivered to clients or how much
clients could benefit from adopting
nontraditional solutions.
Culture. We are a lawsuit-happy
culture. Don’t tread on any of our
rights, or we’ll sue. Just ask anyone
from any other nation on earth.
Of course, there’s nothing wrong
with loving justice, and fighting the
good fight, when necessary, to get
it. These are the stories we love to
read, hear, or watch, and our news
and entertainment industries know
it oh so well. Unfortunately, we’ve
been brain-washed to think the only
way to get justice in civilized society
is to sue or threaten to sue. So when
the naysayers preach their fear,
uncertainty, and doubt, as they have
and will, adopting this useful and
valuable disruptive innovation is slow.
Attention and inertia: Corporate
counsel have a lot to do. So we have
to prioritize our work, and the fires
always move to the top of the to-do
list. At the unattended bottom of

that list are innovations like NDR
that require recognition of the
problem, evaluation of its size and
scope, awareness of the solution,
and the initiative to take what
may appear to be a risk, especially
when one is unlikely to be faulted
for sticking with tried-and-true
practices (and reliance on the advice
of trusted outside counsel).

Where can I get it?

Current providers and models for
NDR include the following: (1) Dispute
Resolution Boards (DRBs) used in large
construction industry projects for mostly
nonbinding recommendations (e.g.,
www.drb.org); (2) that form of collaborative lawyering common to domestic
relations in which both husband and
wife retain the same attorney-mediator
and other neutral experts to investigate
and recommend fair terms of their dissolution and division of assets (e.g., www.
family-law.lawyers.com); (3) membership-, industry-, and statutory-based
processes designed to expedite the resolution of smaller disputes without need
of adversarial process (e.g., www.bbb.org,
www.dca.ca.gov, www.finra.org/smallclaimsmediation); (4) independent service providers who specialize in offering
binding or advisory NDR by one name
or another (e.g., www.justresolve.com,
www.advantageadr.com, www.anywherearbitration.com); and (5) independent
mediators, arbitrators, ombudsmen, and

retired judges who have (or could) put
together a basic set of rules and conduct
a neutral-driven resolution between or
among amenable parties.

Neither panacea nor placebo

NDR, or neutral-driven non-adversarial
dispute resolution, is not a complete
panacea for the justice gap, but it is a real
cure for the injustice and profit-stealing
waste, costs, and distractions of many
common, limited stakes lawsuits. It
only requires that we and our potential
antagonists recognize the truths about
such disputes — preferably before the
disputes arise — and then agree that we
all will be better off using NDR whenever pre-dispute negotiation fails. Indeed,
even just proposing NDR in contracts
or on the eve of a dispute has its own
rewards: It proves our commitment to
better business practice and partnering,
it helps us negotiate better resolutions,
and failing that, we gain valuable insights
into the people with whom we’re dealing.
It may even improve our attractiveness
and standing in doing business with
global partners. Changing the business
world for the better (and improving our
company’s net profitability) begins with
a single step in the right direction, and
NDR can be that step. We just need the
awareness and courage to try. ACC
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